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EDITORIAL NOTES 


THE PROPOSED Constitutional Amendments as adopted by the Legislature 
of this State prior to its last recessing ought to be carefully studied by 
every member of our Bar. Some, no doubt, will provoke much quiet, if 
not public, discussion. The matter of zoning is sure to have arguments 
pro and con. In this issue we publish one article against this proposed 
Amendment. We shall be glad to hear from another side. Somehow and 
in some way residential sections, perhaps especially in the smaller cities 
and towns, should be protected from business structures that are certain 
to depreciate the value of home property, or, of more importance to some, 
to make the nearby residents unable to live in quiet and comfort. There 
are, of course, real objections to permitting councils and local boards to 
make rules at will and thus, in effect, to make the law concerning zoning, 


and the real question is to find a better way. It is a difficult subject to 
handle by legislation, and yet only legislation, with local power some- 
where, can achieve any results. 





There are certain other Amendments proposed that ought to secure 
unanimous support, but, in the nature of things, will not. One is chang- 
ing the term of the Governor and Senators to four years and with bien- 
nial Legislative sessions. The change in Legislative sessions we have 
favored for a long time. What other and larger States have found not 
only satisfactory but beneficial New Jersey may well try. There is no 
reason whatever why the expense and the changes in statutes made every 
year in this State should not be abandoned. In case of great necessity the 
Governor could and would call the Legislature in special session. Such 
politicians as thrive securing offices for themselves and their friends 
would not like it, but certainly the mass of our citizens would. The re- 
organization of the Court of Appeals is another matter that should long 
ago have been brought about. To have a Court that may give all its time 
to appeals, and none of whose Judges are to be occupied with other duties, 
is so clearly the proper scheme of a Court of final resort that we can con- 
ceive of no objectors to it; and we like also that part of the proposition 
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that “judgments of the Supreme Court in civil or criminal actions not 
originating therein and decrees of the Prerogative Court in proceedings 
not originating therein, shall not be reviewable in the Court of Appeals 
except upon the special order of the Court of Appeals.” Without doubt 
this will greatly tend to expedite the finality of cases that ought not to go 
into the Court of Appeals. It should follow as of course that all members 
of the Court of Appeals should be lawyers ‘“‘and counselors of at least ten 
years standing.” The Amendment proposed concerning water supply dis- 
tricts deserves more serious consideration that most people are willing 
to give it; we are not clear exactly what is best to be done of this subject 
—one of great importance to all our heavily populated communities. The 
voting on all Amendments to our State Constitution at Fall elections, when 
a real representation of the voters is possible, as it is not at a special elec- 
tion, is also desirable. 





The lengthy decision of Vice-Chancellor Berry on picketing in labor 
disputes seems so clearly without the bounds of both reason and equity 
that it should receive a wide circulation. It is the case of Gevas v. Greek 
Restaurant Workers’ Club, (134 Atl. Rep. 309), and was filed August 
13th last. The syllabus fairly states his conclusions, part of which is as 
follows: 


“Picketing in labor disputes may be legal or illegal, depending on pur- 
pose or manner of its conduct, question being one of fact to be determined 
on circumstances of each case. It is not peaceable if there is intimidation, 
and intimidation does not necessarily depend on numbers, which are al- 
ways comparative, nor on use of word of mouth or actual physical vio- 
lence, restraint of mind being sufficient. That employés may strike of 
their own volition does not justify Labor Union to which such employés 
do not belong in instigating strike. Picketing having unlawful object may 
be restrained irrespective of whether peaceable, militant, or intimidating 
in character, since even peaceable act, if unlawful and resulting in ir- 
reparable injury, may be enjoined. Act March 29, 1926 (P. L. p. 348), 
forbidding injunctions against peaceable picketing in labor disputes, held 
not applicable where no strike in fact existed, and defendant’s acts fur- 
thered illegal purpose.” 


With reference to the last point, the Vice-Chancellor gave no opin- 
ion, as none in his view of thecase was necessary, on the constitutionality 


of the most recent Act concerning labor strikes and injunctions—the Act 
of March 29 last. 





Recently the Court of Appeals of Ohio, in Polk v. Cleveland Ry. Co., 
151 N. E. 808, held that a contract by employer to employ only Union 
labor is contrary to public policy, when it includes an entire industry so 
as to operate generally in the community, preventing workmen from ob- 
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taining employment under favorable conditions without joining the Union. 
We quote briefly from the Court’s opinion: 


“Contracts by which an employer agrees to employ only Union labor 
are contrary to public policy when they take in an entire industry of any 
considerable proportions in a community so that they operate generally 
in that community to prevent or seriously deter craftsmen from working 
at their craft or workmen from obtaining employment under favorable 
conditions without joining a Union. And such was the contract here, 
and it must necessarily be held to be in conflict with the public policy of 
our law, and illegal and void. The universal trend of authorities supports 
this position. In addition to the cases cited by counsel, there is to be 
found in 13 Corpus Juris, p. 492, § 439, a collection of the cases and a 
discussion of the rule.” 





Since writing in our last number about the increase of crimes in Eng- 
land, as well as in this country, we have noticed a letter from London to 
the effect that flogging has been revived there. The British penal law 
as to the use of the cat-o’-nine tails seems never to have been abrogated, 
and the correspondent states that in a case where a butler (who was an 
ex-army officer) and his wife were convicted of robbing their employer’s 
wife under circumstances that might have caused her death, in addition 
to the sentence of imprisonment passed on the man, the Judge ordered 
twenty strokes with the “cat.” This punishment would well fit (in addi- 
tion to imprisonment) all those who are convicted thieves, and we should 
like to see it put in practice in New Jersey. 





One of the thoroughly good Acts passed by the last Legislature was 
that of March 24, 1926, amending the Public Utility Act. The Public 
Utility Act of this State was amended to include auto buses within the 
definition of a public utility, subject to the full jurisdiction and regula- 
tion of the Board of Public Utility Commissioners of this State. (P. L., 
p. 219.) This, for the first time, places within the jurisdiction of the 
State Board, the question of certificates of public convenience and neces- 
sity, rates, schedules and all other subjects of regulation heretofore ap- 
plicable to steam railroads, trolley lines, etc. On the first of July last 
the New Jersey Board decided its first application under this new Act 
for a certificate of public convenience and necessity (Public R. Co. v. 
Mayr, reported in this issue). The matter is of particular interest just 
now, not only because of the widespread interest in auto bus service con- 
nected with the investigations of the Interstate Commerce Commission, 
but also because in this case the bus line was a direct competitor with an 
existing steam railroad. In view of the importance of the case as a 
precedent, not only in this State but elsewhere, we are glad to give the 
opinion on another page. 
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CONSTITUTIONAL SPOLIATION 


COMMENT ON THE ProposEp ZONING AMENDMENTS 


At its last session the Legislature passed three Concurrent Resolu- 
tions proposing to so amend the State Constitution as to permit munici- 
palities to deprive property-owners of property-rights without due process 
of law; at least such purpose seems a fair inference, as the Amendments 
will have no practical utility unless such is their effect. 

Concurrent Resolution No. 5 provides: 

“The Legislature may enact laws under which municipalities, other 
than counties, may adopt zoning ordinances limiting and restricting to 
specified districts, and regulating therein, buildings and structures, ac- 
cording to their construction, and the nature and extent of their use, and 
the exercise of such authority shall be deemed to be within the police 
power of the State.” 

Concurrent Resolution No. 12 is of the same tenor, but further pro- 
vides that laws passed under the authority thus conferred shall be “gen- 
eral” laws, and that “such laws shall be subject to repeal or alteration by 
the Legislature.” It reads as follows: 

“The Legislature may enact general laws under which municipalities, 
other than counties, may adopt zoning ordinances limiting and restricting 
to specified districts, and regulating therein, buildings and structures, ac- 
cording to their construction, and the nature and extent of their use, and 
the exercise of such authority shall be deemed to be within the police 
power of the State. Such laws shall be subject to repeal or alteration by 
the Legislature.” 

Concurrent Resolution No. 10 is of a more comprehensive character 
as regards the property-rights affected, but makes no exception of coun- 
ties, does not denominate such municipal enactments “zoning ordinances,” 
and makes no attempt to enlarge, by ipse dixit, the scope of the police 
power. The terms of Concurrent Resolution No. 10 are as follows: 

“The Legislature may pass general laws, under which municipalities 
of the State may regulate and restrict the height, number of stories and 
size of buildings and other structures, the percentage of lot that may be 
occupied, the size of yards, the courts and open spaces, the density of 
population, and the location and use of buildings, structures and land for 
trade, industry, residence or other purposes, and to divide the municipality 
into districts of such number, shape and area as may be best suited to 
the purposes of such regulation and restriction, and within such districts 
to regulate and restrict the erection, construction, reconstruction, alter- 
ation, repair or use of buildings, structures and land. Such laws shall 
be subject to repeal or alteration at the will of the Legislature.” 
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The authority of the State to deprive an individual of property- 
rights rests either upon the police power or upon the right of eminent 
domain. As affecting property “police power” is the right of the State 
to deprive the individual of property-rights, without compensation, to the 
extent necessary to prevent such use as shall be harmful to the health, 
safety, morals or general welfare of the public. 

“Eminent domain” is the right of the State to deprive an individual 
of property-rights, with compensation, for a beneficial public use. 

Both police power and eminent domain are sovereign rights which 
exist, and may be exercised independently of any constitutional provision. 
The proposed Amendments, therefore, add nothing to the authority al- 
ready inherent in the Legislature for the exercise of those rights. 

Nor does the statement that “the exercise of such authority shall be 
deemed to be within the police power of the State” enlarge the scope of 
the police power, or change its essential attributes, or restrict the super- 
visory and regulatory powers of the Courts. The very nature of the 
“police power” is such that its application must be restricted to such uses 
of property as are, in fact, injurious to the public, and that which is not 
injurious in fact cannot be made so by legislative or constitutional fiat. A 
fact does not cease to be a fact because the State denies that it is a fact. 

Furthermore, the Amendments, if made, must be so construed as not 
to conflict with, or render inoperative and nugatory other provisions of 
the State Constitution, or the Federal Constitution. Paragraph 1, of Ar- 
ticle I, of the State Constitution holds that “all men . . . . have cer- 
tain natural and unalienable rights, among which are those of 
acquiring, possessing and protecting property.” If the right to “acquire” 
and “possess” property is, in fact, “unalienable,” it would seem that it 
cannot be taken away even by a Constitutional Amendment, and it cer- 
tainly cannot be taken away without the repeal of that provision of the 
Constitution. 

It follows, then, that so long as that provision stands, and if the 


Amendments can be given—as they can—a construction not in conflict 


with that provision, such construction must be made. That is to say, the 
Amendments will be construed to be simply declaratory of the funda- 
mental law, and the Courts will continue to apply to particular situations 
the very same principles now applicable. 

The common law recognized “the right of every man to freely engage 
in such lawful business or occupation as he himself may choose,” and this 
is another of the “unalienable” rights protected by paragraph 1, of Ar- 
ticle I, of the Constitution, subject, of course, to the proper exercise of 
such right. A lawful business or occupation, therefore, will be protected 
from being adversely affected by arbitrary and artificial restraints as to 
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the location and use of buildings in which such business or occupation is 
carried on, and a right to “limit and restrict” such buildings must con- 
tinue to depend upon the reasonable application of the police power. 

Paragraph 16, of Article I, of the State Constitution, directs that 
“private property shall not be taken for public use without just com- 
pensation.” If the taking goes beyond a restraint for the protection of 
the public, and is, in fact, a beneficial use by the public, the taking falls 
without the scope of the police power and comes within the ban of this 
provision. 

The only escape from the dilemma of two mutually destructive con- 
stitutional provisions, the earlier one not being repealed, is such construc- 
tion of the later provision as shall leave the earlier unaffected. 

If, perchance, a particular instance successfully runs the gauntlet of 
the State Judiciary there is the Federal Constitution still to be reckoned 
with. The 14th Amendment provides that “no State shall make or en- 
force any law which shall abridge the privileges or immunities of citi- 
zens of the United States.” A non-resident is a citizen of the United 
States, and one of his “privileges” is to own real estate in this State. It 
follows, therefore, that this State may not enforce, against a non-resident 
owner of realty, any law which abridges the privileges or immunities to 
which he is entitled in respect of such ownership. A taking without com- 
pensation for a public use, not essential to the protection of the public 
welfare, is such abridgment. 

The 14th Amendment also prohibits any State to “deprive any per- 
sonof .. . . property without due process of law.” That the tak- 
ing of private property without compensation, when not justified under 
the police power, and whether for public, or semi-public, or private use, 
is a taking without due process, needs neither argument nor citation of 
authority. 

Nor is the subject matter of these Resolutions constitutional in char- 
acter. The purpose of the Constitution, as indicated by the headings of 
the several Articles of the Constitution, is to enumerate the rights and 
privileges of the individual, to prescribe the legislative, judicial, and 
executive organization and functions, and to provide for the administra- 
tion of the government. The proposed Amendments do not fit normally 
or naturally into any one of the sub-divisions of the Constitution, and are 
an anomaly in Constitution-making. They are unhealthful excrescences. 

There is, however, an easy solution of the problem. Insofar as a 
taking is justified under the police power there is ample authority in the 
present Zoning Act. Insofar as a taking is for a public use, which is a 
public or local improvement, there is ample authority in the Home Rule 
Act of 1917. All that is required is a differentiation of the purposes to 
be attained, and an application of the principles of fair play and common 
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honesty. For the Legislature to urge upon the people the incorporation 
in the Constitution of provisions intended to bar them from recourse to 
the Courts for the protection of “unalienable rights,” and to make it pos- 
sible to despoil them of liberty and property without due process of law, 
is an amazing proceeding, and one unlikely to attain its ultimate purpose. 
It still rests with the Courts to construe the Constitution, and it does not 
seem probable that a construction of these Amendments, if adopted, will 
be given which will be destructive of those “unalienable rights” now guar- 
anteed by the Constitution, and which have been upheld by the uniform 
decisions of the Courts since its adoption in its present form. It is a 
function of the Courts to protect property from confiscation, and this may 
be achieved either by constitutional construction or by voiding legisla- 
tive enactments. The Constitution differs only from the enactments of 
the Legislature in that it rests its authority upon the people in the first 
instance, instead of upon the people through their agents. 
E. A. MERRILL. 
Westfield, N. J., Sept., 1926. 





EXECUTORS, ADMINISTRATORS AND TRUSTEES 


In the fiduciary relationships of executors, administrators, trustees 
and guardians, the criterion of utmost importance to be observed is that 
all laws and Court decisions are made with the sole purpose of the pro- 
tection and aid of all who honestly seek to fulfill all the obligations of 
their trust. No one who labors under the impression that laws are 
arduous restraints should undertake or assume the responsibilities. There 
is no short road to accurate accountings. Yet the road is well laid with 
steel rails attached to the stoutest ties of law and order. Every statute is 
passed to aid the faithful steward; and every Court decision is made as 
a beacon light to warn the next passerby of possible danger. 

The preliminary statutory arrangements to originate the fiduciary 
authority do not demand special attention, because the requirements and 
later necessary steps are carefully explained with care-taking exactness 
by every Surrogate or the attending clerk upon every application. In all 
cases the petitions are made and filed in the Surrogate’s office where the 
forms are kept in stock and are filled out and filed. 

Applications for administration or guardianship may be made at any 
time, but probate of a will cannot be granted until ten days have expired 
after the date of testator’s decease. Where probate of a will is allowed, 
executors are appointed without bonds or notice given unless specially 
required. In other cases bonds of a Surety Company, or of individuals, 
are required and the applicant must give notice to any persons who have 
equal rights to make the application, or obtain renunciations. 
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If an estate does not exceed two hundred dollars the husband or 
widow need not take out administration, but will be entitled to the entire 
estate and can draw money from a bank or building and loan association 
by filing an affidavit that such is the situation. (Laws of 1915, Chapter 
158, page 246.) This is in accordance with the two hundred dollars ex- 
emption to be set off for the family of a deceased person free from 
creditors. The preferred claims are judgments entered of record, funeral 
charges and doctors’ and nurses’ bills, which last were added by Chapter 
35 of the Laws of 1916, at page 63. General creditors must file their 
claims and cannot bring suit except by special leave of Court until six 
months have expired after probate or administration is granted, and real 
estate may be liable for debts for one year. 


It is especially advisable that the family lawyer be consulted in all 
these matters and that the necessary steps be taken in accordance with 
his advice and direction. In guardianships, where the sale of land is 
involved or investments must be made, it is extremely important to have 
expert advice at all times It. is generally said that an administrator has 
no concern with real estate, and likewise an executor where the will does 
not place him in control of realty holdings. The aspects of any lands 
and properties in practice should be carefully surveyed, however, to see 
that State inheritance taxes or waivers are all properly reported and filed 
as to every individual property; and in case the estate exceeds fifty thou- 
sand dollars that proceedings in the Federal Tax Department are con- 
summated. It is, therefore, apparent that the services of a competent at- 
torney are indispensable in relation to the matters of any estate and as- 
sure proper and safe guidance. Acting on the advice of counsel is the 
only safe course to minimize every risk to a negligible quantity. 


In estates where an executor is the residuary legatee, sole and im- 
mediate, or after paying specific legacies, the widest possible scope of 
action is allowed, because the executor really owns the estate himself, or 
owns it subject to claims of legatees; and such estates are permitted to 
be settled by the releases of all interested parties. In all estates where 
a trusteeship may arise and continue, or where collateral obligations of 
any nature whatsoever appeag or are likely to complicate matters, the 
requirement of filing a full and complete inventory of all the assets of 
the estate within three months should be strictly observed. Then, if every 
transaction thereafter is carefully recorded and receipts always taken and 
kept in a safe place, and the estate business managed with good faith and 
discretion under the advice of a competent attorney, there should be no 
trouble in the matter of accounts, which may be made as soon as con- 
venient within a year after appointment, and, if subsequent accounts are 
necessary, every three years until final settlement is completed. 
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The importance of regular and accurate accountings appears by the 
case of Beam v. Paterson Safe Deposit & Trust Co. (126 Atlantic Re- 
porter, pages 25, etc.; affirmed, 132 Atlantic Reporter, pages 921, etc.), 
which holds that ‘the decree of allowance is conclusive upon all parties, 
and operates to exonerate and forever discharge an executor from all de- 
mands of creditors, legatees or others, beyond the amount of such set- 
tlement, . . . . excepting also in cases where a party applying for a 
resettlement shall prove some fraud or mistake therein to the satisfac- 
tion of the said Orphans Court; and the application for resettlement,” as 
held by Vice-Chancellor Leaming, is by petition and rule to show cause. 

Business prudence requires not only paying every item by check but 
also filing a receipt or voucher for every payment. In re Oliver’s Estate 
129 Atlantic Reporter, pages 434, etc., one item was represented only by 
a cancelled check, and the case recites : 


“He does not mention any effort made by him to procure a proper 
voucher, and no reason is suggested why it should be impossible or even 
difficult to obtain one. This is clearly insufficient to support the burden 
of proof. The exception to this item will therefore be sustained.” 


Also the exceptions must be clearly stated as the same case holds: 


“There must be an end to litigation, and in view of the Court’s well- 
settled policy of almost unlimited liberality in permitting amendments to 
exceptions before or at the hearing, there can be no hardship to an ex- 
ceptant in requiring him to state his exceptions with sufficient fullness 
and particularity, to enable his adversary to meet them with his evidence 
and to enable the Court to have a definite issue before it to adjudicate.” 


As to any personal use of trust funds the rule is that the estate shall 
benefit both by interest on the money and by any profits made. In Re 
Ahrends Estate (130 Atlantic Reporter, pages 219, etc.) appears the fol- 
lowing quotation : 

“The fundamental principle in regard to a trustee, whether an 
executor, administrator or guardian, is that he shall derive to himself no 
gain, benefit or advantage by the use of the trust funds. Whatever profit 


may be made or may accrue shall apply to and become a parcel of the 
estate. (Voorhees v. Stoothoof, 11 N. J. Law, 145.)” 


By the New Jersey Statute of 1913, Chapter 247, at page 447, any 
executor, administrator, guardian or trustee may invest in any securities 
or loans in which savings banks of this State may invest. These are mat- 
ters for study and to which special attention must be given; but govern- 
ment bonds, first real estate mortgages on improved property of double 
value, and railroad bonds where interest has been promptly paid for many 
years (at least five years) are proper investments. The case In Re 
Eckert’s Estate (117 Atlantic Reporter, at pages 40, etc.) recites: 











298 THE NEW JERSEY LAW JOURNAL 


The Orphans Court Act (3 Comp. St. 1910, P. 3582, 114) requires 
an executor to “state and settle his account within one year after his 
appointment unless the Court, for good cause shown, allow further time.” 


If the continuance of the estate is necessary, that is a situation re- 
quiring proper care and investment; but where a settlement is possible 
it should in all cases be consummated as speedily as possible, and no busi- 
ness or dubious investment should be continued beyond the earliest date 
fairly reasonable for most advantageous settlement. Both commissions 
may be lost by unreasonable delay or inattention to the estate’s interest, 
or by imprudent and illegal investments, and in addition to that the right 
to charge the estate with all expenses and counsel fees may be lost if it 
shall appear that such were incurred by defending misconduct or mis- 
management. These matters are discussed in an interesting way in the 
case of Gilligan v. Daly (80 Atlantic Reporter, page 994, etc.), where the 
executor continued testator’s business. This case holds: 


“One risk which an executor takes in such continuance of business 
is that the estate suffer no loss therefrom, and this indemnity against loss 
extends to loss by reason of running the business as well from payments 
for service of the executor in carrying it on, or additional expenses in set- 
tling his accounts as from any other cause. . . . . Where an executor 
continues the business of testator under authority of the will, or merely 
for the purpose of winding up the business, his compensation for this ser- 
vice is included in his commissions as executor, and the basis for fixing 
commissions is not the gross receipts or expenses of the business, but the 
net income and the amount by which this increases the corpus of the fund, 
and cannot include a charge for services in continuing the business.” 


An executor, administrator, guardian or trustee has all to lose and 
nothing to gain by taking any unnecessary or gambling risk. His policy 
must at all times be safe and sane, with prudence and with the observance 


of every statutory requirement. 
Newark, N. J. Evroy HEApLey. 





SECURITY REALTY CO. v. ZAHN 


(Camden Co. Circuit Court, July 10, 1926) 
Attachment—Party , Plaintiffs—Brokers’ Agreement 
Case of William Rudolph and Harry H. Lewis, partners trading as 
Security Realty Company, Plaintiff, against Herman S. Zahn, et. al., De- 
fendants. 
Mr. D. Trueman Stackhouse for motion. 
Mr. Philip Wendkos contra. 


DONGES, J.: A motion is made to quash the writ of attachment in 
this case, upon two grounds: 
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First, that the contract appears to be for the benefit of William 
Rudolph, trading as Security Realty Company, while the suit is brought 
by Rudolph and Harry H. Lewis, trading as Security Realty Company. 
The affidavit sets out that both plaintiffs were authorized to sell defend- 
ants’ property; that they did sell it and that they both became entitled to 
be paid; and, it is inferable, that the written contract sued on was made 
for the benefit of both plaintiffs. This is a matter of proof. (Burt et.. 
al., v. Brownstone Realty Co., 112 Atl., p. 883). 

Second, that the agreement sued on is void under the Statute of 
Frauds, because the authority of plaintiffs is not in writing. The recog-.- 
nition of plaintiffs’ authority to sell is in the following terms: 


“October Ist, 1925. 
“For services rendered we agree to pay to William Rudolph trad- 
ing as Security Realty Company, the sum of seventeen hundred and fifty: 
dollars ($1750.00) for the sale of property located at 40g Market Street, 
Camden, N. J. Payment to be made at time of settlement on or before 
January Ist, 1925. 
(Signed) “Herman S. Zahn ! 
(Signed) “Rose Zahn.” 


The language here used is very similar to that used in Lehrhoff v. 
Schwartzky, et. al., 125 Atl. Rep. p. 496. Under authority of that case, 


and others to the same effect, the writing is sufficient. 
The motion to quash the writ is denied. 





JONES v. BRINK, ETC. 
(Ocean Co. Circuit Court, July 17, 1926) 
Elections—Absentee Voters—Marked Ballots—Construction of the Law 
Case of D. Lloyd Jones, Contestant, v. Eugene Brink, Incumbent. 
Also of William Glenn, Contestant, v. E. P. MacAllister, Incumbent. 
Mr. David A. Veeder for Contestants. 
Mr. Harold L. Brinley for Incumbents. 


DONGES, J.: At a geneal election, held November 3rd, 1925, two 
Councilmen were to be elected in the Borough of Ocean Gate, one for 
three years and one for one year. Eugene Brink received 128 votes and 
D. Lloyd Jones received 61 votes for the three-year term. FE. P. Mac- 
Allister received 129 votes and William Glenn received 57 votes for hte 
one-year term. 

Contestants, Jones and Glenn, filed petitions, alleging that sufficient 
illegal votes were counted for Incumbents to change the result of the 
elections. (1 Comp. Stat. sec. 65, 2701). Several grounds of objection 
were alleged against the legality of 93 ballots cast by mail by registered 
voters of the Borough. (Secs. 65-2823 to 2832, p. 1130 et seq.). These 











300 THE NEW JERSEY LAW JOURNAL 


grounds, generally, were that the applications for “Absentee Ballots,” in 
some instances, were not properly signed; that, in some instances, they 
were not sworn to by the voters; that no jurat was attached to the af- 
fidavit, and that proper and sufficient reasons for the voter’s inablity to 
vote in person were not set out in the applications. The petitions also 
alleged that some of the ballots cast by the absentees were void because of 
improper and illegal marking. 

Testimony was taken on December 21st, 1925, January, 8th, Janu- 
ary 22nd, February 5th, and February 19th, 1926. Leave was granted 
to file briefs within three weeks after the last sitting. Briefs of counsel 
and the necessary records were submitted within the past few weeks. 

In the brief for Contestants there is no discussion of any questions, 
except those relating to the sufficiency of the applications for absentee 
ballots. It is urged that the ballots cast are void, because the applications 
are irregular and do not conform to the statutory form. (Sec. 65-2825). 

To change the result of the election, it is necessary to show that 
Brink received 68 illegal votes, and that MacAllister received 73 illegal 
votes. 

The claim that these 93 ballots were marked contrary to the statute 
cannot be sustained. It was charged that the use of ink or pencil that 
marked other than in black voided the ballots. The statute specifically 
provides that a ballot shall not be invalid because the ink or pencil ap- 
pears other than black. (Sec. 65-1604, p. 1076). 

An inspection of the ballots alleged to have been voted by mail dis- 
closes that 6 were marked with blue ink or pencil, 43 were marked with 
black ink, 42 were marked with black pencil, and 2 were marked with 
stickers. This objection, if valid, would affect only six ballots. 

The real ground of attack relates to the legality of the ballots issued 
by the County Board of Elections, and mailed by the voters, upon appli- 
cations alleged to be insufficient. 

The form used, with three exceptions, was not the one supplied by 
public authorities. It was not in the precise form prescribed by the 
statute (Sec. 65-2825), because, except in three instances, no jurat was 
appended to the affidavit. The form used was probably printed by some 
candidate, or by some one in hitbehalf, instead of procuring them from 
the Election Board or from a Clerk. The question to be resolved, how- 
ever, relates to the legality of the ballots cast, and not the technique of 
the political machinist seeking to control an election. 

The failure to affix a jurat or certification of the officer taking the 
oath is not fatal, and such deficiency may be supplied. (Whitehead v. 
Hamilton Rubber Company, 53 N. J. Eq. 454, 656). In each instance the 
officer purporting to administer the oath subscribed his name, official 
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title and official seal, but without certification. More than fifty of the 
applicants testified that they signed the applications and affidavits and 
took the oath. The officers testified as to others. So it was testified that 
the majority of the affidavits were subscribed and sworn to by the appli- 
cants. So that the deficiency in the affidavit was supplied by testimony. 

Fourteen of the affidavits were not signed by the applicants. The 
testimony of the officer was that, in all these cases, the applicants took an 
oath. A few of the applicants denied this; some could not remember 
whether they did or not, and others testified that they were duly sworn. 
At best there were but fourteen cases where affiant did not sign the affi- 
davit, eleven cases where it was claimed no oath was administered by C. 
Paul Jones, a Notary Public of Pennsylvania, and ten cases where it was 
claimed no oath was administered by George H. Alsheimer, a Justice of 
the Peace, or thirty-five in all. If thirty-five votes were declared void, 
which is not done, the result would not be changed. 

In view of the testimony on the taking of the oaths, with the possi- 
bility that perjury may have been committed by some of those who testi- 
fied on this subject, and of the possibility of misfeasance, if not of mal- 
feasance, by some of the officers involved, the Prosecutor of the Pleas 
will be requested to study the testimony, which will be submitted to him. 

“Will be away on business” was stated by 77 applicants; “Is travel- 
ing” by 30 applicants ; “Out of town” by 12 applicants, and “Will be out 
of town” by 2 applicants, as the reason for applying for a ballot. 

The statute says that an “absentee elector” is one who, “through ill- 
ness or absence from the county in which he resides is unable to cast his 
ballot on the day of the general election at the polling place in the election 
district in which he is registered.” (Sec. 65-2823). The next section 
prescribes procedure in case of illness, but does not prescribe any words 
to be used to state absence from the county. Any statement that sub- 
stantially conveys to the election authorities the fact of probable absence 
of a duly qualified voter is sufficient. 

There is a broader ground than those stated, which, in my opinion, 
results in a finding in favor of incumbents. 

Of the 96 ballots mailed by absentee electors, 93 were counted. It 
was testified that these ballots were easily distinguishable from those 
voted in person, because the top of the ballot was cleanly cut off by ma- 
chine, and not torn off, leaving a rough edge, as in the case of ballots 
voted in person. go or g1 of the ballots with clean-cut tops were counted 
for incumbents. I shall not discuss the question of whether it has been 
established that the ballots cast by the absentees were in fact counted for 
incumbents. For the purposes of this discussion, it will be assumed, al- 
though not decided, that they were so counted. 
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It is admitted that the persons who voted the ballots involved were 
duly registered and qualified voters, with the possible exception of one 
or two of them. If they had presented themselves at the polling-place, 
all of them, excepting possibly two, would have been entitled to vote. The 
error, if any, was committed by the County Board of Elections in for- 
warding ballots to qualified voters on an informal application. Admitted- 
ly, upon presentation of an application in statutory form, each of these 
voters would have been entitled to receive a ballot, and the District Elec- 
tion Board would have been required to receive it. More than fifty of 
them testified that they were in fact out of the State on election day. 

My attention has been called to no similar case, and I have been 
unable to find one. The nearest cases are those involving an attack upon 
an election as a whole, because of a failure to follow statutory procedure. 
Black on “Interpretation of Laws,” 571, says: 

“If a law declares a specified irregularity to be fatal, the Court will 
follow that command, irrespective of their views of the importance of 
the requirement. In the absence of such declaration the Judiciary en- 
deavor, as best they may, to discern whether the deviation from the pre- 
scribed forms of law had or had not so vital an influence on the proceed- 
ings as probably prevented a full and free expression of the popular will. 
If it had, the irregularity is held to vitiate the entire return; otherwise 
it is considered immaterial. It has been sometimes said, in this connec- 
tion, that certain provisions of the election laws are mandatory and others 
directory. These terms may perhaps be convenient to distinguish one 
class of irregularities from the other; but, strictly speaking, all provisions 
of such laws are mandatory, in the sense that they impose the duty of 
obedience on those who come within their purview. But it does not there- 
fore follow that every slight departure therefrom should taint the whole 
proceedings with a fatal blemish. Courts justly consider the chief pur- 
pose of such laws, namely, the obtaining of a fair election and an hones: 
return, and, in order not to defeat the main design, are frequently led to 
ignore such innocent irregularities of election officers as are free of fraud 
and have not interfered with a full and fair expression of the voter’s 
choice.” 

I am of opinion that the sending of the ballots by the County 
Board of Elections to duly registered, qualified voters was free of fraud, 
and was done in the performance of its administrative duties, and that 
such ballots being cast by legally qualified voters are valid and must be 
counted. <A different situation is presented here than was present in 
Miller v. Montclair, g2 Law 292; 93 Law 472, where an election was set 
aside because full and fair opportunity was not afforded all qualified to 
vote to case their ballots in accordance with statutory requirement. 

Courts are properly reluctant to set aside the honest expression of 
a voter’s will, and will not do so on harmless irregularities in the absence 
of statutory requirement prescribing such irregularity as fatal. 
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The failure to have application in due form seems to me to be an 
irregularity at most; that did not interfere with or prevent a full and 
fair expression of the will of those entitled to express it. These pro- 
visions are generally held to be directory and not mandatory, and more 
irregularities are not sufficient to vitiate an election. (Attorney General 
v. Belleville, 81 Law 200). On the same reasoning a ballot ought not be 
rejected because of an irregularity in placing the ballot in the voter’s 
hands, where, as in this case, there was no fraud, and such voter is en- 
titled to vote it. 

The conclusion reached makes unnecessary any discussion of the suf- 
ficiency of the petitions or of the other objections raised by Incumbents. 

The petitions will be dismissed, with costs. 





N. J. FARM AGENCY v. HOLMES 


(Camden Co. Circuit Court, July 17, 1926) 
Attachment—N on-Evidence of Removal to Defraud Creditors 


Case of New Jersey Farm Agency, Inc., Plaintiff, against John F. 
Holmes, Defendant. 

Messrs. Riggins & Davis for Plaintiff. 

Messrs. Knight & Orlando, for Defendant. 


DONGES, J.: Attachment was issued on order of a Supreme 
Court Commissioner on a finding that defendant was about to abscond to 
defraud his creditors. 

From the facts submitted to me it appears that one Lord made afh- 
davit that he had a conversation with defendant,’ in which defendant 
said he had sold his property and, when settlement was made in a few 
days, he proposed to move to Pennsylvania; that he did not intend to pay 
plaintiff commissions for selling his property, because he had effected 
the sale himself, and declined to give Lord any further information, be- 
cause, apparently, he did not regard it as his business. 

There are no facts shown from which a conclusion might reasonably 
be reached that defendant was secreting himself to avoid service of 
process. The uncontradicted testimony shows that defendant continued 
to reside at Fisher, in this county, for more than a month after the mak- 
ing of the affidavit. Nor are there any facts from which one might rea- 
sonably conclude that defendant intended to dispose of his property or 
remove it with intent to defraud his creditors, or that defendant absconds 
from his creditors, or is not a resident of this State. 

The fact that defendant denied liability is not to be taken as evidence 
of fraud. He may believe he has a valid defense to the claim. 

No fraud is shown as required to warrant the issuance of the writ. 

(Little v. Long, 107 Atl., 412; Leventon v. Davison, 127 Atl., 787). 
The writ of attachment will be set aside. 
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SMITH v. KANE 
(Camden Co. Circuit Court, July 29, 1026 
Ejectment—Interest in Land—Gifts by Parol—Possession and Adverse Title 
Case of Nellie Smith, Plaintiff, against Katherine Kane, Defendant. 
Mr. Oscar B. Redrow for Plaintiff. 
Mr. Charles W. Letzgus for Defendant. 


DONGES, J.: This is an action in ejectment. By stipulation of 
counsel, it is to be disposed of by me without a jury. 

Martin O’Donnell (first) was seized in fee of lands and premises 
239 Morris Street, Gloucester City, in this county, by deed dated Sep- 
tember 12, 1872. He died on July 17, 1876, leaving a will by which the 
property was devised to his wife, Ellen O’Donnell. [Ellen O’Donnel died 
May 7, 1879, leaving a will devising the property to her son, Martin 
O’Donnell (Second). Said Martin O’Donnell (Second) died October 24, 
1918, leaving a will, dated October 11, 1918, by which the property was 
devised to his niece, Nellie Smith, the plaintiff herein. Said will was pro- 
bated on November 9, 1918. 

By this series of wills, there is no question that the record title is 
in the plaintiff. This suit was commenced March 31, 1924, to recover 
possession. 

Defendant denies plaintiff’s right to possession, and, by way of de- 
fense, says that in or about the year 1890, said Martin O'Donnell ( Sec- 
ond) “verbally made a gift of the premises” to Ellen McNulty; that in 
furtherance of said gift, he placed said Ellen McNulty in “full and com- 
plete possession of the said premises under and by virtue of the gift 
thereof by him’; and that, for more than thirty years, “said Ellen Me- 
Nulty has had undisputed possession of the said premises, and since her 
death her heirs have had undisputed possession thereof, and the said 
Ellen McNulty in her lifetime and from the time of the making of said 
gift, has been in open, adverse and notorious possession of the said 
premises as against the said Martin O’Donnell and all persons claiming 
by, from, through or under him,” and exercised all the rights of owner- 
ship, and that since the death of said Ellen McNulty her heirs have “had 
open, adverse and notorious possession of the said premise:.” 

Defendant claims title under the Act of 1922 (P. L. 188), which 
provides that 30 years’ actual possession shall vest a full and complete 
right and title in such possessor. 

Ellen McNulty was the mother of defendant. She died on April 
16, 1922, leaving three children, the defendant, Katherine Kane, and two 
sons, Martin McNulty and William McNulty. 

A parol gift of land is wholly invalid, and vests no right in the 
donee, either legal or equitable. (Horsfield et. al. v. Gedricks et al., 94 
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Eq. 82; affirmed 96 Eq. 384; 20 Cyc. 1200). Equity will enforce such 
a gift when it is accompanied by possession, and the donee has been in- 
duced by the promise of the gift to make substantial, permanent and 
valuable improvements. Equity treats it in the same manner as a parol 
agreement to sell lands where vendee has been induced to make valuable 
improvements. The gift is invalid at law. 

Did Ellen McNulty acquire title or right of possession by possession 
of the land? 

It was testified by several tenants of the property that she collected 
the rents, paid taxes and made repairs. There is testimony that she did 
this as early as 1885 (p. 12), although this witness said Martin O’Don- 
nell (Second) owned the house (p. 13). There is an interval from 1883 
to 1902 (p. 17) when it does not appear who collected the rents, except 
that Martin O’Donnell (Third) testified (p. 55) that he collected the 
rents in 1883 to 1887, and turned them over to his step-mother, Ellen 
O'Donnell, the mother of plaintiff. He further said that on an occasion 
when his uncle, Martin O’Donnell (Second) returned from the West (p. 
56) about 30 or 32 years ago, he, Martin O’Donnell (Third) was col- 
lecting the rents. It appears that Martin O’Donnell (Second) was 
single; that he owned no other lands; and that he was accustomed to 
leave Gloucester for years at a time, during which times he was supposed 
to be in the West. Martin McNulty testified (p. 25) that his mother 
collected the rents as far back as he was able to remember, but does not 
state the date of his earliest recollection of this fact. The testimony of 
Martin O’Donnell (Third) that 30 to 32 years ago, he collected the rents 
and turned them over to his step-mother is uncontradicted. I conclude 
that Mrs. McNulty resumed the collection of rents about Thanksgiving, 
1902 (p. 17), after an interval of years, during which time she did not 
exercise any control over the property, and that it is not established that 
she was in possession for thirty years before her death. 

But even if it had been established that Mrs. McNulty’s possession 
ran back thirty years, was it of such character as to constitute a defense 
to this action? The statute provides that interests in lands granted by 
parol shall have the effect of estates at will. (C.S. p. 2610). 

“The general rule is that where the possession of land is separated 
from the title, the law will not presume that the possession is adverse, 
but every presumption is in favor of possession in subordination to the 
title of the true owner.”’ (Johansen v. Atlantic City R. R. Co., 73 Law 
767). 

There is a contrariety of decision as to whether a donee under a 
mere parol gift may acquire a right by adverse possession for the statu- 
tory period. (1 Cyc., 1043). Some Courts hold that the donee may ac- 
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quire title. (Nevells v. Carter, 119 Atl. 62). Others hold that to con- 
vert possession by a donee under a parol gift into an adverse possession 
within the statute of limitations, there must have been, for the period 
prescribed, an absence of recognition of the title of the donor. (Collins 
v. Johnson, 57 Ala. 304; Moreland v. Moreland, 15 Atl. 655). 

It is held that if the possession be subordinate to, or admits of the 
existence of, a superior title, it will not be deemed to be adverse thereto. 
(1 Rul. Case Law, p. 722). 

Martin McNulty (p. 25) testified that about 20 or 25 years before 
the trial he heard his mother say to his uncle, “ ‘Martin, how about the 
deeds?’ he says, ‘the house and lot is yours; I gave it to you and I will 
never bother no more about it; I gave it to you years ago.’” Again, 
(p. 29) he testified, that, in 1918, “she asked him about the taxes or about 
the deed, and he said not to bother about a deed, because he had gave 
the property to her years ago, and not to bother with it, he wouldn’t— 
that it was hers.” 

From this and other testimony I conclude that Mrs. McNulty al- 
ways recognized and admitted a superior right and title in Martin 
O’Donnell (Second). 

In Foulke v. Bond (41 Law 527), the late Chief Justice Depue said: 
“Notoriety of the adverse claim under which possession is held is a 
necessary constituent of title by adverse possession, and therefore the 
occupation or possession must be of that nature that the real owner is 
presumed to have known that there was a possession adverse to his title, 
under which it was intended to make title against him.” . . . . “A 
party relying on title derived from such a source must prove possession 
in himself or in those under whom he claims of such a character as is 
calculated to inform the true owner of the nature and purpose of the 
possession to which the lands are subjected.” 

The “actual possession” referred to in Sec. 28 of the Statute of 
Limitation (Comp. St. p. 3172) and the 20 years limitation in Sec. 16 
of the same Act to defeat ejectment, must both be hostile and adverse. 
(Hummer v. Buerch, go Eq. 97). 

It appears, and I conclude, that the possession of Ellen McNulty 
was not hostile and adverse to‘the claim of Martin O’Donnell (Second) 
during his life. 

She was merely a tenant at will, or licensee. (Hetfield v. Central 
R. R. Co., 29 Law 571). Her right being permissive during her brother’s 
lifetime, its mere continuance for the statutory period will not ripen into 
a hostile right. (Penna. R. R. Co. v. Hulse, 59 Law 54). Her right of 
possession terminated at the death of Martin O’Donnell. (East Jersey 
Iron Co. v. Wright, 32 Eq. 248; Page v. Gaskill, 84 Law 615). Her 
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possession thereafter, and the possession of the defendant after her 
mother’s death, were undoubtedly hostile and adverse to plaintiff. (Page 
v. Gaskill, supra). But such possession is not of ‘sufficient duration to 
give defendant any right. 

I find the facts to be that Ellen McNulty never acquired title to the 
lands in question by deed or otherwise; that she was a permissive user of 
said lands; that she never was in actual, hostile, adverse possession of 
said lands until October 24, 1918, when Martin O’Donnell (Second) 
died; that only since October 24, 1918, was the possession of Ellen Mc- 
Nulty and of the defendant, Katherine Kane, hostile and adverse; thai 
said Martin O’Donnell (Second was the owner in fee of said lands at 
the time of his death and entitled to possession thereof; that plaintiff be- 
came seized of said lands by the will of Martin O’Donnell (Second) ; 
and that plaintiff is entitled to possession of said lands and premises. 

Judgment will be entered for plaintiff for possession and nominal 
damages. 





IN RE MORRIS COUNTY TRACTION COMPANY 
(Board of Public Utility Commissioners, June 29, 1926) 
Street Railway—Receivership Petition for Increase of Fares 
In the matter of the application of Joseph K. Choate and Joseph P. 
Tumulty, Receivers of the Morris County Traction Company, for an in- 
crease of fare. 
Mr. Elmer King for Petitioners. 
Mr. C. K. Corbin for City of Summit. 
Mr. F. A. English for Township of Union. 
Mr. Henry Pilch for Borough of Madison. 
Mr. T. C. Rubdige for Borough of Mt. Lakes. 
Mr. John W. Queen for the Board of Public Utility Commissioners. 


THE BOARD: This is an application by the Receivers of the Mor- 
ris County Traction Company for an increase in fare on the property of 
said Company from 7 cents to 10 cents per zone for regular riders and 
from 3 cents to 5 cents per zone for school children, effective July Ist, 
1926. The Receivers also filed with the Board a copy of an order of the 
District Court of the United States for the District of New Jersey au- 
thorizing and directing them to make application to the Board for the 
increase in fare as above indicated. 

It appears from the testimony that the tracks of the Company are 
located on public streets in the counties of Morris and Union, and in 
part on private rights-of-way; that at the time the line was constructed 
macadam pavement was in general use for improved roads and traffic 
was light, consisting mostly of pleasure cars. Subsequently, however, 
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vehicular traffic in general has greatly increased both in number and 
weight of vehicles, including commercial trucks, which condition has 
necessitated a much heavier and more durable and expensive roadbed of 
reinforced concrete; that this construction requires the petitioners at sev- 
eral places along the railway to remove the present ties and rails and re- 
place the same with steel ties and heavier rails with electrically welded 
joints; that in addition to this the Company in certain specified munici- 
palities and cities shared in the cost of road construction. The State 
Highway Commission has taken over and intends to improve with con- 
crete certain of the highways in which the tracks of the petitioners are 
located ; in one instance in Essex county the Road Committee has ordered 
the renewal of some 6600 feet of track and repaving, the petitioners stat- 
ing, however, that in this case it is believed the paving cost would be ab- 
sorbed by the municipality. 

The petition sets forth further that it is estimated that the amount 
required to carry out the work of improvement hereinbefore referred to 
is $180,249.79; that this improvement should give greater permanency to 
the road and tracks and should relieve the Company of further repairs 
in such localities for at least fifteen years. 

It appears further that no coupons on the bonds of the Company 
or dividends on its stock have been paid by the receivers; that there is 
due for unpaid taxes prior to the year 1925 the sum of $101,893.19, and 
that the sum of $9,211.73 remains due on the taxes for the year 1925. 

The operating and other revenue for the year 1925 was $541,109.19, 
and, after deducting actual operating cost, taxes, rentals and other in- 
terest there remained a net revenue of $55,142.06 for the year 1925. In 
order to make provision for the additional principal necessary for the 
improvements required as hereinbefore mentioned the increase in fare 
is desired. The petitioners estimate that there will be a decrease of fif- 
teen per cent. in the revenue which would actually be obtained at the 
new rate, provided the same number of passengers carried in 1925 at 7 
cents and on a weekly pass, which is used over certain portions of the 
property, were all carried at 10 cents, and provided also that the same 
number of 3 cent riders carried in 1925 would be carried at 5 cents. This, 
with the fifteen per cent. decrease, would return a gross operating revenue 
of $630,275.03 as compared with $541,109.19 for 1925 under the present 
rate. With this increased revenue the petitioners believe that sufficient 
funds or credit can be obtained to carry out the improvements required. 

The petitioners submitted data including the comparative cost in de- 
tail of operation and maintenance in the years 1911 and 1925; also the 
number of passengers carried, average fare per passenger and average 
length of fare zones in the same period. Figures were also submitted 
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showing the present fare on bus routes operating in competition with the 
property on certain portions of the road and the present trolley fares as 
compared with the proposed trolley fare and present railroad fares. Fur- 
ther data was submitted showing the comparative cost per car mile and 
the average cost per car mile on a large number of operating trolley com- 
panies for 1924 and 1925 as compared with similar cost on the property 
operated by the petitioners. 

Analysis of this data indicates that there has been a general and very 
material increase in the various items entering into the cost of operation 
and maintenance of the property from Ig11 to date, including taxes; that 
the cost of operation of the petitioners’ property per car mile was less 
during the years 1924 and 1925 than the average of a large number of 
Companies operating under generally similar conditions. The financial 
statement indicates that the net income during the past eleven years has 
varied from $18,452.40 in 1923 to $86,262.35 in 1916, the net income for 
1925 being $55,002.26. These figures, however, do not include an al- 
lowance for depreciation and the full payment of taxes, the Company 
being now in arrears for taxes in the sum of $101,893.19 prior to the year 
1925 and $9,211.75 for the year 1925. 

The representatives of the municipalities objecting to the proposed 
increase in fares indicated that the service was poor and did not justify 
a rate of fare in excess of the prevailing rate. Objection was also made 
on the grounds that the increase would reduce the riding and hence pro- 
duce no greater revenue; and further, that the system in part was more 
suitable for bus service than trolley. Only a few of the municipalities 
served raised objection to the proposed increased fare. 

This Company has been operated by Receivers appointed by the 
Federal Court for several years past. The Company has defaulted on 
its bond interest and has not earned dividends on its stock for a number 
of years. 

The roadbed and track is in poor condition in a number of places 
and improvement is necessary for safe, adequate and proper service. The 
Company is unable to make necessary improvements and repairs with the 
present revenue. The Company is now confronted with increased ex- 
penditures for improving its roadbed and tracks as herein set forth. 
While it may be doubtful whether the increased fares will produce suf- 
ficient revenue for this purpose, still the Company should have the op- 
portunity to obtain it for the purpose of improving its operating con- 
ditions. 

The question of a reasonable return on the value of the Company’s 
property does not arise. The problem is rather one of earning operating 
expenses and raising funds for necessary improvements. 
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The Board finds and determines, therefore, that in view of the evi- 
dence the increased rate of fare which the petitioners propose to charge 
on the property of the Morris County Traction Company, as filed, is just 
and reasonable, and the Board will therefore approve of the schedule of 
fares as set forth im the petition. 


HILLSDALE BOROUGH v. HACKENSACK WATER CO. 


(Board of Public Utility Commissioners, June 24, 1026) 
laicr Company—Service Where No Sewerage—Pollution of Sircams 
In the matter of the complaint of the Borough of Hillsdale against 
Hackensack Water Company. 
Messrs. Mackey & Mackey for Petitioner. 
Mr. Wendell J. Wright for Hackensack Water Company. 


THE BOARD: This matter is before the Board upon the petition 
of the borough of Hillsdale requesting that an order may be made direct 
ing the Hackensack Water Company to supply service to that portion of 
the borough lying east of the railroad track of the portion of the borough 
lying between Beechwood Drive and Hillsdale Avenue. 

The respondent in its answer admits its willingness to furnish the 
service, but contends that this portion of the borough is without a sewer- 
age system and is bounded by the Pascack Brook, which is a part of the 
Water Company's source of supply, and that because of the low grade 
of the ground the surrounding houses desiring water service pollute the 
stream, and that it would add materially to the pollution to furnish water 
without a sewerage system in this section. 

Under the statute the Board has the power, after hearing, upon no- 
tice, by order in writing, to require every public utility defined by the Act 


“To establish, construct, maintain and operate any reasonable ex- 
tension of its existing facilities, where in the judgment of said Board 
such extension is reasonable and practicable and will furnish sufficient 
business to justify the construction and maintenance of the same,” etc. 

The testimony indicates that the borough negotiated with the Water 
Company for service in this area and agreed to guarantee a reasonable 
return on the investment necessary to supply service in this section of the 
borough. It appears that there are between 60 and 65 houses to be 
served. In general the houses are of bungalow type and their sewerage 
disposal at present is by means of septic tanks and outhouses. The house: 
are now mostly supplied by wells and the drainage water flows over the 
ground and into the Pascack brook. The uncontradicted testimony of 
the witnesses of the respondent shows that this stream is now being pol- 
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service; that if a water supply is installed the use of the water will ma- 
terially increase, and hence the pollution of the stream will likewise be in- 
creased. The pollution of the stream is being cared for by treatment of 
the waters by the Water Company, but to increase the extent of the pol- 
lution is undesirable. On the contrary, the Water Company’s efforts are 
to diminish pollution wherever possible along its source of supply. The 
Company contends that it will be hazardous to supply service to the homes 
in this section of Hillsdale and thereby materially increase the pollution 
of the stream. 

The Board finds and determines, therefore, that the Company is 
justified in using all precaution in restricting and eliminating pollution of 
streams which supply, in part, the water supply of the Company, and will 
not order the Company to furnish service to this section of Hillsdale un- 
til a proper sewerage disposal system is installed. The petitioners’ appli- 
cation, therefore, will be dismissed. 





PUBLIC SERVICE RAILWAY CO., ET AL. v. MAYR 
(Board of Public Utility Commissioners, July 1, 1926) 
Auto Bus Line—Competition with Existing Railroads 
In the matter of the complaints of the Public Service Railway Com- 
pany and Erie Railroad Company v. Richard Mayr, in re alleged illegal 
operation of buses between Nutley and Journal Square, Jersey City, N. J., 
and in the matter of the application of Richard Mayr for approval of 
local consents to operate three auto buses on the Nutley-Journal Square 
route between and including Nutley and Journal Square, Jersey City, 
N. J. 
Mr. George L. Record for Richard Mayr. 
Mr. George H. Blake for Public Service Railway and Transporta- 
tion Companies. 
Mr. Duane E. Minard for Erie Railroad Company. 
Messrs. Messano & Messano (by Ralph P. Messano) for the Jersey 
City-Lyndhurst Bus Company. 


The BOARD: The complaints of the Public Service Railway Com- 
pany and the Erie Railroad Company v. Richard Mayr in re illegal oper- 
ation of buses between Nutley and Journal Square, Jersey City, N. J., 
and the application of Richard Mayr for approval of local consents to 
operate three auto buses between Nutley and Journal Square, Jersey 
City, N. J., were heard by the Board at the same time on Thursday, May 
13th, 1926. 

The petitioner, Richard Mayr, seeks to continue the operation of 
three auto buses between and including Nutley and Jersey City, N. J., 
over the following route: Beginning at High street and Franklin ave- 
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nue or thereabouts, Nutley, N. ]., thence along Brookfield avenue to 
Passaic avenue, along Passaic avenue to Chestnut street, along Chestnut 
street to Franklin avenue, along Franklin avenue to Center street, along 
Center street to Union avenue, along Union avenue to Greylock avenue, 
Belleville Township; along Greylock avenue to Washington avenue, 
along Washington avenue to Rutgers street, along Rutgers street to 
Belleville turnpike, Kearny; along Belleville turnpike to Lincoln highway, 
to Newark avenue, along Newark avenue to Tonnelle avenue, along Ton- 
nell avenue to Hudson County boulevard, along Hudson County boule- 
vard to Journal Square, Jersey City, N. J. 

The route is approximately nine and one-half miles in length, one 
way, and parallels the tracks of the Public Service Railway Company 
trom the intersection of Chestnut street and Franklin avenue to Union 
avenue and Center street, Nutley; from the intersection of Greylock and 
Washington avenues to Rutgers and Washington streets, Belleville, and 
from the intersection of Lincoln Highway or Newark avenue and Belle- 
ville turnpike to Newark and Tonnelle avenues, Jersey City. The buses 
on this route also operate over the route of the Jersey City-lLyndhurst 
Bus Company between Arlington and Jersey City. 

The necessary municipal permits have been submitted with the ap- 
plication. 

The rates of fare are as follows: 


BE SE 650s dbase doeesesas cieesdnwewss $ .25 
LL es eer e ts ere 50 
OND iis cn dvosscwcneennass 8.50 


There are no intermediate fares, inasmuch as the applicant proposes 
to operate the line as an express service. 

Counsel for the Public Service Railway and Transportation Com- 
panies withdrew their objection to the application provided the applicant 
agreed not to pick up or discharge passengers between the terminus of 
the route in Nutley and the point where the line crosses the Passaic 
river, in Belleville: and further, not to pick up or discharge passengers 
who begin and end their trips between Journal Square, Jersey City, and 
the Belleville- Newark turnpike. 

The Jersey City-Lyndhirst Bus Company withdrew its objection, 
provided the applicant would accept the restriction not to pick up or dis- 
charge passengers who begin and end their trips between Journal Square 
and the Nutley bridge at River road. The petitioner agreed to accept 
these restrictions. 

The Erie Railroad Company objected to the application and sub- 
mitted testimony as to the operation of the trains on its Paterson- Newark 
branch which serves Belleville and Nutley, which testimony indicates the 
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following service eastbound and westbound from Franklin Avenue, Nut- 
ley, to Jersey City: [Times are stated]. 

In addition to the week-day schedule on Sundays there are eight 
trains running from New York to Nutley and seven from Nutley to New 
York. 

The buses start their operation at Franklin avenue, Nutley, near the 
Erie Railroad station, and also make seven stops in Nutley and Belleville 
within a reasonable distance from the Nutley-Franklin avenue, Essex 
and Belleville stations of the Erie Railroad Company. It appears further 
that the applicant commenced the operation of a bus line between Nutley 
and New York, but finding it unprofitable as well as difficult to operate 
by way of the ferries between Jersey City and New York, changed the 
operation to the present interstate route with a terminal at Journal 
Square. The operation from Nutley to Journal Square was commenced 
by the respondent without first having the municipal permits for said 
operation approved by this Board; therefore, the operation without law- 
ful approval was illegal. 

It is apparent from the testimony that there is no community of in- 
terest between Nutley and Journal Square, Jersey City, but that the rea! 
community of interest is between Nutley and New York, which is nov 
served by the Erie Railroad company, an established transportation 
facility. This bus route ending at Journal Square serves largely an in- 
terstate business for which Journal Square is merely a transfer point to 
the Tubes going to New York. 

At the present time there are local street railway and bus facilities 
which can be used by the public to reach the H. & M. Tube Station, in 
Newark, or the railroad station at Franklin avenue, Nutley. The testi- 
mony indicates that the bus competition takes away from the railroad a 
considerable amount of traffic, especially in the non-rush hours, and that 
it is left only with the commuters to pay on an average of .og cents per 
mile for their travel. Testimony indicates further that the railroad com- 
pany is rendering safe, proper and adequate service on its branch line 
between Nutley and New York via Jersey City, and that the majority of 
commuters use this means of transportation. In fact it was testified that 
between 6.41 and 9.02 A. M. this branch railroad carried between 4,000 
and 4,300 passengers. 

The operation of superimposed service on existing facilities might 
give an added service and might eliminate some of the inconveniences 
which are necessary in order to reach established means of transporta- 
tion. 

The railroad company offered proof of the falling off of revenue 
since the operation of this bus line, thereby indicating that the bus is 
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carrying traffic ordinarily carried by the railroad. This does not estab- 
lish the necessity for added transportation facilities. 

The existing facilities in this case appear to fully serve the demand 
for transportation. The curtailment of train service on account of bus 
competition would eventually have a serious effect upon the commuters’ 
service offered by the railroad. 

The Board considers this bus line as a direct competitor with the 
Erie Railroad for traffic between Nutley, Belleville, Jersey City and New 
York, and believes that the continued operation of the proposed bus route 
would eventually have a very serious effect upon the revenue and traffic 
of the railroad. 

Upon consideration of the evidence the Board finds and determines 
that the present operation of the buses is illegal, and that the continued 
operation is not necessary and proper for the public convenience ; there- 
fore the application is denied. The Board will issue an order directing 
the petitioner to cease the operation of this bus line. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


Gaynor v. Public Service Electric & Gas Co.—Complaint by Mr. 
Thomas J. Gaynor that the Public Service Electric & Gas Company 
rendered bills for electric service of $15.56 for January and $13.32 for 
February, 1926, whereas previous bills had averaged $4.00. The Board 
decided that the Company should refund to Complainant $6.64. Decision 
June 24, 1926. Mr. Gaynor for himself. Mr. George H. Blake for the 
Company. 








In re West Jersey & Seashore R. R. Co.—Application to discon- 
tinue maintaining agents at Peermont and Avalon on the Stone Harbor 
Branch and to erect an additional station at Twenty-first street, Avalon. 
Agents at Peermont and Avalon are maintained from May Ist to No- 
vember Ist, as required under a decision of the Board of October 2oth, 
1921. Upon completion of the new building said agencies would be dis- 
continued and an agency established at Twenty-first Street Station from 
May Ist to November Ist each year. The Board approved the arrange- 
ment “provided the stations At Peermont and Avalon, for the conven- 
ience of passengers, will be kept open during the year and lighted; that 
trains will continue to make regular scheduled stops; also that an agency 
be maintained at Twenty-first street from May 1st to November Ist each 
year.” Decision July 13, 1926. Mr. George M. Shipman for West Jer- 
sey & Seashore Railroad. Mr. Gustav Bergner for Proponents. Mr. Gil- 
bert S. Smith for Objectors. 


Colonial Manor Civic Association v. West Jersey & Seashore R. R. 
—Petition alleged insufficient protection of Howell street at the point of 
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intersection with the tracks of the West Jersey and Seashore Railroad. 
The crossing is protected with standard grade crossing signs and two in- 
candescent illuminating lights, which type of protection is considered in- 
adequate. At the hearing it was stated that the State Highway Com- 
mission had under way the elimination of highway crossings in the vi- 
cinity in connection with a proposed new highway running pratically 
parallel with the right-of-way, and subsequent to the hearing plans were 
prepared showing crossing eliminations at Hessian Road and Broadway. 
Upon completion of the contemplated highway improvements a portion 
of the travel in the vicinity would be diverted to Howell street, increas- 
ing travel over the crossing. 

The Board: “It appearing that the views at the crossing approaches 
are such as to prevent a reasonable view of trains in both directions 
owing to the physical conditions, and as the present protection cannot be 
considered adequate to afford reasonable protection, the Board, therefore, 
finds and determines that additional protection should be provided by in- 
stalling flashing light signals at both approaches.” Decision July 13, 
1926. Mr. F. F. Neutz for West Jersey and Seashore Railroad. Mr. J. 
B. Avis for Township of West Deptford. Mr. Donald Swackhamer for 
Colonial Manor Civic Association. Mr. O. B. Redrow for Gloucester 
County. 


In re Township of Pensauken.—Petition of this Township to re- 
quire the Pennsylvania Railroad Company to provide a proper and suit- 
able crossing at the intersection of Thirty-ninth street, Pensauken, and 
the railroad right-of-way. The request tq provide such crossing was 
predicated, apparently, on the assumption that the existing crossing is a 
public crossing and as such should be maintained in proper condition for 
public use. The Company denied the existence of a public crossing at 
the point in question, and contended it is not under obligation to improve 
existing conditions, but admitted the existence of a private crossing over 
its right-of-way near the point where Thirty-ninth street would cross the 
right-of-way if extended from the portion south of the tracks. On a re- 
view of the facts the Board found it had no jurisdiction in the case as the 
crossing was not one that comes within the definition contained in the 
Fielder Grade Crossing Act. The petition was, therefore, dismissed. De- 
cision July 13, 1926. Mr. A. E. Scheflin for Petitioner. Mr. F. F. 
Neutze for Pennsylvania Railroad Company. 


In re New Jersey Northern Gas Co.—Petition for new schedule of 
rates. The Board determined: “1. That the existing schedule of rates 
of the New Jersey Northern Gas Company is unjust and unreasonable. 
2. That the proposed schedule of rates as amended is just and reasonable 
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and should be and is hereby approved effective with the August bills 
to be sent out in September, 1926.” Decision Aug. 12, 1926. Messrs. 
Riggins & Davis (by J. A. Riggins) for Petitioner. Mr. G. W. Scar- 
borough and Mr. P. H. Caughell for Borough of Pennington. 


United Dining Car Co. v. New Jersey Water Co.—Complaint by 
United Dining Car Co. that the Company was unable to obtain a supply 
of water from the New Jersey Water Company for a car, or dining 
wagon, located in the City of Camden. The Water Company did not ob- 
ject except for the fact that to do so would be objectionable to the au- 
thorities of the City of Camden. 

The Board: “It is apparent there is an issue between the City of 
Camden and the owners of the dining car, or wagon, but in the Board’s 
opinion, this is not a good reason for denial of water service. If service 
is to be denied, and the Water Company supported in such denial, it 
should appear that it is impracticable to supply the service, or that to do 
so would subject the Company to an expense which would not be justi- 
fied by any revenue that would be obtained from the service afforded. 
None of these conditions appears to exist. The Dining Car Company 
does not apear to be an undesirable customer for the Water Company. 
The dispute between the authorities of the City of Camden and the own- 
ers of the car as to the legal right of the owners to maintain the car at 
the place where it is now located is a matter for determination by the 
Courts.” The Board ordered the Water Company to supply the service. 
Decision Aug. 10, 1926. Mr. Joseph H. Carr for United Dining Car 
Company. Mr. H. L. Miller for City of Camden. 


Danse et. al. v. Hackensack Water Co.—Complaint of Frederick F. 
Danse and others as to the Water Co. not extending mains to a part of 
the borough of New Milford just west of the DuMont borough line. The 
Water Company at the hearing indicated that it was willing to make the 
extension under the ordinary extension rules, but had been given to 
understand that the municipal authorities of Dumont were unwilling to 
allow the Dumont mains to be extended for the purpose of serving pros- 
pective customers beyond the boundary line of the borough of New Mil- 
ford, they having the understanding that the property owners claimed a 
private ownership in these mains. The Board determined that the main 
should be laid and prospective customers in New Milford supplied. De- 
cision July 13, 1926. Mr. D. W. French for Hackensack Water Com- 
pany. Mr. A. C. Riegert for Complainant, et. als. 


In re Middlesex Water Co.—In the matter of whether a safe, ade- 
quate and proper service requires the Middlesex Water Co. to install a 
transmission main from Oak Tree to Carteret. A decision on increase of 
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ils rates was made by the Board on May 22, 1924, and then it also stated that 
r.. as to the main above named a larger one was requisite. On application 
2. to the U. S. District Court the Board was enjoined from requiring the 
Company to observe the rates fixed by it. On further appeal to the U. S. 
Supreme Court, and when it was found the Company had done nothing 





by as to the transmission main, the Board of its own motion called a hear- 
ly ing, particulars of which appear in a very lengthy report. The Board 
1S determined : 
b- “1. That the service rendered by the Middlesex Water Company in 
i the Woodbridge and Carteret section is not safe, proper and adequate 
service. 2. That in order to reinforce its service to a reasonable extent 
of it will be required to spend approximately $360,000 for a 24-inch trans- 
7 mission main from Oak Tree, by a route to be selected by the Company, 
” easterly to at least a point in Woodbridge connecting with its Carteret 
it system of mains. 3. That the income which it has received during the 
lo present year under existing rates and will receive under these rates, or 
Hi under such lower rates as may be lawfully imposed, will under competent 
d. management make practicable the installation of the main. 4. That the 
y Company should forthwith begin the installation of the 24-inch transmis- 
y: sion line from a point in the vicinity of Oak Tree to a point in Wood- 
vil bridge connecting with its present system of mains to Carteret and other 
- points in the vicinity of Woodbridge, and prosecute said work with due 
he diligence until the same is completed.” Decision July 29, 1926. Mr. 
- Frank Bergen and Mr. Foster M. Voorhees for the Company. Mr. Wes- 
aad ley Benner for Borough of Metuchen. Mr. Emil Stremlau for Borough 
of Carteret. Mr. H. A. Hennessey for Carteret Industrial Association. 
o Mr. Henry St. C. Lavin for Woodbridge Township. 
of In re New York Telephone Co.—This Company, which has operated 
re in various municipalities in New Jersey, applied for a new ordinance 
re from Middletown township, Middlesex county, on Mar. 25, 1926, in 
0 Ps order to extend its prior rights, soon to expire. The ordinance, as passed 
LO May 13th, the Company believed contravened paragraph 18 (d) of the 
od Public Utilities Act, and so argued before the Board. 
I- The Board: “The Board is of the opinion that Section X of the 
a ordinance is a departure from the filed schedule of rates and hence pre- 
in ferential. The ordinance, therefore, is in contravention of Section 18 
a (d) of the Act concerning Public Utilities, and is therefore unlawful. It 
- may be that under the terms of paragraph 24, Section III of the Act 
the Board might approve this ordinance, imposing an exception in its ap- 
i proval of Section X of the ordinance. The Board is of the opinion, how- 
a ever, that the ordinance should be re-enacted, striking out the objectional 
f paragraph and be re-submitted to the Board for its approval.’ Decision 


July 27, 1926. 
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In re Rahway Valley Railroad.—Petition of the Board of Chosen 
Freeholders of Union county stating that new highway route would be 
constructed in the township of Springfield, crossing the track of the 
above-named railroad, “necessitating a public crossing at grade.” The 
R. R. Company objected. The Board said: ‘The instant case is one 
evidencing the necessity for a connecting highway link to relieve existing 
congested conditions. While the general policy of the State is against 
additional grade crossings and in favor of a decrease in the number of 
those now exisiting, conditions sometimes arise when an additional cross- 
ing cannot be avoided without the sacrifice of a needed public improve- 
ment. Such a condition appears to exist in this case. From a survey of 
the highway system in the Township of Springfield the Board believes it 
would be warranted in finding that the existing situation is one calling for 
relief and that the proposed connecting highway should be provided.” It 
then approved the crossing at grade with provisos as to details. Decision 
July 29, 1926. Mr. Francis J. Blatz for Board of Freeholders . Mr. Her- 
bert C. Gibson for Rahway Valley Railroad Company. 


In re Rahway Valley Railroad.—Petition by Joseph Lombardy for 
an extension of side track on the property of the Newark Heights Sup- 
ply Company and connecting with the Rahway Valley Railroad in the 
township of Springfield. The petitioner’s plant adjoined the northerly 
property line of the Newark Heights Supply Company. To afford the 
facilities would require an extension of the track on the Company’s prop- 
erty and connection with a track on the property of the petitioner. On 
a review of the subject, which was complicated as to various legal points, 
the Board ordered the track extension. Decision Aug. 23, 1926. Mr. M. 
M. Stallman for Complainant. Mr. Herbert C. Gilson for Rahway Val- 
ley Railroad Company. Mr. Jacob Hauptman for Newark Heights Sup- 


ply Company. 


In re Del., Lack. & Western R. R.—In the matter of discontinuance 
of passenger service of the Hampton Branch of this Railway, extending 
from Washington, N. J., to Hampton, and there connecting with the 
Central R. R. of N. J.; distance 5.1 miles, only one station on the Branch, 
at Changewater; average of Passengers on four trains only 14 per day. 
The Board: “As evidenced by the number of passengers carried on the 
four passenger trains scheduled on the Hampton Branch, the Board finds 
and determines that such use of the trains is not reasonably sufficient to 
justify their operation, and discontinuance of passenger train service will 
be permitted effective December Ist, 1926.” Decision Sept. 14, 1926. 
Mr. John L. Seager for Railroad Company. Mr. W. Reading Gebhardt 
and Mr. R. D. Petty for Objectors. 
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REASSIGNMENT OF JUDGES 





By an order of the Supreme 
Court of this State dated June 24 
last, reassignments of the Circuit 
Court Judges were made. This 
was necessitated by recent appoint- 
ments. They will now preside at 
circuits as follows: 

Judge R. W. E. Donges—Cam- 
den and Mercer. 

Judge Clifford L. 
Passaic and Sussex. 

Judge Newton H. Porter—Ber- 
gen and Passaic. 

Judge Frank B. Jess—Burling- 
ton, Gloucester, Salem, Hunterdon 
and Mercer. 

Judges Nelson Y. Dungan, War- 
rall F. Mountain and William A. 
Smith—Essex. 

Judges Willard W. Cutler and 
Henry E. Ackerson, Jr.—Hudson. 

Judge Rulif V. Lawrence—Mon- 
mouth, Ocean, Warren, Morris and 
Somerset. 

Judge Peter F. Daly—Middlesex 
and Union. 

[Judge Schimpf was assigned to 
Atlantic, Cape May and Cumber- 
land, but died afterward, and no 
successor has yet been appointed]. 


Newman— 





OBITUARIES 





Mr. Francis H. McGEE 


Mr. Francis H. McGee, of Tren- 
ton and Freehold, Assistant Attor- 
ney-General of New Jersey, died 
July roth last at a hospital in Tren- 
ton. He was 54 years of age. 


Mr. McGee was operated on the 
preceding week for a minor com- 
plaint. He steadily improved until 
peritonitis set in. He was of a 
family distinguished in the history 
of New Jersey and Princeton Uni- 





versity. His third great-grand- 
father, Rev. John Pierson, was a 
signer of both Princeton charters, 
while his second great-grandfather, 
Rev. Joseph Clark, of the class of 
1781, was a trustee of the Uni- 
versity. His son, Alan Van Kuren 
McGee, received his diploma at 
Princeton last June. 

In addition to his son, Mr. Mc- 
Gee is survived by his wife, Mrs. 
Laura McGee, a daughter, Miss 
Frances E. McGee; four sisters, 
Mrs. Joseph Rollinson, of Pasa- 
dena, Cal.; Mrs. Francis V. Dob- 
bins, Rahway; Mrs. Norman E. 
Ogden, Summit; Miss Hope Mc- 
Gee, New York city, and one 
brother, Flavel McGee, New York 
city. 





Mr. AprIAN RIKER 


Mr. Adrian Riker, prominent 
lawyer and banker, of Newark, N. 
J., dropped dead in his office on 
the 15th floor of the Federal Trust 
building in that city, on September 
27th last, from a stroke of apo- 
plexy. Ten minutes earlier his son 
had conversed with him and he 
seemed to be in usual health. 


Mr. Riker was born in Clinton 
township, now the Clinton Hill sec- 
tion of Newark, August 16, 1858. 
He was a son of William Riker 
and Sarah M. Hunter, descended on 
both sides from early settlers of 
New Jersey. His father was head 
of the Riker Jewelry Manufactur- 
ing Company. The son went to 
Newark Academy and Princeton 
University, from which he was 
graduated in 1879, a classmate of 
Woodrow Wilson. After leaving 


Princeton he attended Columbia 
Law School, from which he was 
He was ad- 


graduated in 1881. 
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mitted to the Bar in New York the 
same year and the New Jersey Bar 
in June, 1883, becoming counselor- 
at-law in June, 1887. He and his 
brother, Chandler W. Riker, es- 
tablished the firm of Riker & Rik- 
er, which now has many members. 

Mr. Riker was much interested 
in water supply and sewerage mat- 
ters. He was counsel for the Pas- 
saic Valley Sewerage Commission 
from 1910 until last year, when he 
retired on the advice of physicians. 
He was a Republican and a mem- 
ber of the Assembly in 1888 and 
1889. He was general counsel for 
a number of corporations in Essex 
county. He was elected President 
of the Franklin Savings Bank in 
January, 1916. At the same time 
he was made counsel of the institu- 
tion. Previously he had been Vice- 
President and general counsel for 
the Irvington National Bank and 
was counsel and a director of the 
Merchants & Manufacturers Bank 
of which his brother, the late 
Joseph M. Riker, was president. 
Adrian succeeded his brother as 
Chairman of the Board of Direc- 
tors of the latter bank. 

An ardent worker in the interests 
of the American Red Cross and 
other charitable organizations, Mr. 
Riker was chairman of a campaign 
committee for the Red Cross in 
1917. His wife also has been a 
worker in this field, being at pres- 
ent head of the Visiting Nurse As- 
sociation. 

Mr. Riker was active in club 
circles, holding membership*in the 
Essex Club, the Essex County 
Country Club, the Lawyers’ Club 
of Essex County, and the Rumson 
Country Club. 

Surviving Mr. 
wife, who was 


Riker are his 
Miss Louise C. 


Dawson, daughter of Ichabad W. 
and Mary L. Dawson; two sons, 


Irving of 440 Clinton avenue and 
Adrian, Jr., of 380 Ridge street, 
and a brother, William Riker, Jr., 
of Orange. 


Hon. Tuomas McEwan, Jr. 


Former Congressman Thomas 
McEwan, Jr., died in Jersey City 
on Sept. 11th last. Mr. McEwan 
was born in Paterson, N. J., Feb. 
26, 1854. He was educated in the 
public schools of Paterson and Jer- 
sey City and first became a civil 
engineer. He read law’ with 
Charles Strong, and later entered 
the Columbia Law School, being 
admitted to the Bar of New York 
in 1881. He was admitted to the 
N. J. Bar at the June Term, 1880, 
and as counselor at the November 
Term, 1897. 

Mr. McEwan was Assessor of 
the 4th District Jersey City, 1886- 
87; United States Commissioner 
and Chief Supervisor of Elections 
for the District of N. J. from Aug- 
ust, 1892, to October, 1893; a dele- 
gate from Hudson county to the 
Republican National Convention of 
1892; a delegate to the Republican 
National Convention at St. Louis, 
1896; Secretary and one of the 
Governors of the Union League 
Club of Hudson county from the 
time of its foundation; also Sec- 
retary of the Hudson County Re- 
publican General Committee for 
about 15 years up to January, 1893; 
and he was also a delegate to the 
State Convention of his party for 
a long period. In 1893 he was 
elected a member of the N. J. As- 
sembly and was chosen Republi- 
can leader of the House, although a 
new member. In 1894 he was 
elected from the 7th N. J. Con- 
gressional District to the House of 
Representatives and reélected for 
another term. 
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